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The legacy and continuing practice of environmental exploitation has unleashed forces of destruction, any impact on which will have, of necessity, to be driven by fundamental changes in global resource use, development patterns and lifestyle options. It is critical that the community of sovereign states arrives at a common environmental goal and participates effectively in its achievement. Yet the community of sovereign states, confronted as it is with the increasing disparities between and within nations and a worsening of poverty, faces significant hurdles in crafting a common platform for environmental action. Different actors in the community of sovereign states derive their priorities and compulsions from divergent historical, economic and political realities. The integration of countries from these divergent spaces into international environmental regimes is the central challenge in the modern era of international environmental dialogue.

Of the techniques available to integrate countries from divergent spaces into international environmental regimes, differential treatment is the most effective as well as the most controversial. Differential treatment refers to the use of norms that provide different, presumably more advantageous, treatment to some states. Real differences exist between states: economic, political and others. Norms of differential treatment recognize and respond to these real differences between states by instituting different standards for different states or groups of states.  
Norms of differential treatment, whether of the soft or hard variety, implicit or explicit, are littered through international environmental agreements (IEAs), and can be divided into three broad categories: 

· provisions that differentiate between industrial and developing countries with respect to the central obligations contained in the treaty, such as emissions reduction targets and timetables;
 

· provisions that differentiate between industrial and developing countries with respect to implementation,
 such as delayed compliance schedules,
 permission to adopt subsequent base years,
 delayed reporting schedules,
 and softer approaches to non-compliance;
 and, provisions that grant assistance, inter alia, financial
 and technological.

The Framework Convention on Climate Change, 1992 (FCCC) and the Kyoto Protocol, 1997, are unique in that not only do they contain all these provisions they are also the only agreements among the IEAs that differentiate between countries with respect to central obligations such that some have commitments while others do not.

I argue in my work differential treatment since it has its roots in the equitable principle of common but differentiated responsibility, tailors treaty commitments to the twin markers of contribution to environmental degradation and capacity to take remedial measures. In so doing it forms the essence of the compact between industrial and developing countries with respect to international environmental protection and is therefore a valuable tool in engaging developing countries in environmental treaties.

Although differential treatment is a valuable tool, certain boundaries, stemming from considerations of the ecological imperative and universal participation, exist in the use of differential treatment in environmental treaties. I identify three boundaries. First, differential treatment should not detract from the overall object and purpose of the treaty. Second, it should recognize and respond to differences across pre-determined political and other categories. And, third, it should cease to exist when the relevant differences between states cease to exist.  I discuss the balance of commitments in the climate change treaties in the light of this thesis. 

The balance of commitments under the climate change treaties, in my reading, is as follows:  Industrial countries have the primary (but not exclusive) responsibility to mitigate climate change; and Developing countries have the primary (but not exclusive) responsibility to achieve sustainable development coupled with adaptation to the adverse effects of climate change. Within this balance of commitments, for now the primary responsibilities of developing countries relate to sustainable development, adaptation and cooperation.
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� E.g. Art. 3, Kyoto Protocol, 1997.


� E.g. Preambular provisions of the Convention to Combat Desertification, 1994; FCCC, 1992; Convention on Biological Diversity, 1992; the  Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, 22 March 1989, 28 ILM 657 (1989); and the Montreal Protocol on Substances that Deplete the Ozone Layer. 16 September 1987, 26 ILM 1550 (1987). 


� E.g. Art. 3(5), Kyoto Protocol, 1997; and Art. 5, Montreal Protocol, 1987.


� E.g. Art. 5(3)(a), Montreal Protocol, 1987. 


� E.g. Art. 2(5), FCCC, 1992.


�E.g. Procedures and Mechanisms Relating to Compliance under the Kyoto Protocol, in ‘Report of the Conference of the Parties on its Seventh session, Addendum. Part two: Action taken by the Conference of the Parties at its Seventh Session’, Volume III, FCCC/CP/2001/13/Add.3 (2002).


� E.g. Art. 13(2) of Stockholm Convention on Persistent Organic Pollutants, 22 May 2001, 40 ILM 532 (2001); Art. 20(2), Convention to Combat Desertification, 1994.; Art. 20, Convention on Biological Diversity, 1992; and Art. 4(3), FCCC, 1992. 


� E.g. Art. 16 Convention on Biological Diversity, 1992; Art. 4, FCCC, 1992; Art. 18, Convention to Combat Desertification, 1994; Art. 27(2), International Tropical Timber Agreement, 10 January 1994, 33 ILM 1014 (1994); Art. 4(2), Vienna Convention, 1985; Art. 10(3), Basel Convention, 1989; and, Art. 10A, Montreal Protocol, 1987. 
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