Climate change: attribution and liability
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On the 23rd August, 2005, the United States District Court for the Northern District of California issued an order denying a motion for summary judgment (that is, allowing the case to continue to full trial) in the matter of Friends of the Earth, Inc and others versus officers of the Overseas Private Investment Corporation (OPIC) and the Export-Import Bank (Ex-Im), both wholly-owned corporations of the United States government. Although received with far less fanfare, this judgement is an important milestone in a process that may ultimately have more impact on climate change than the entry into force of the Kyoto Protocol.

The judgement1 contains the following statement: “The court concludes that Plaintiffs’ evidence is sufficient to demonstrate it is reasonably probable that [greenhouse gas] emissions from projects supported by OPIC and Ex-Im [through, for example, loan guarantees and insurance] will threaten Plaintiffs’ concrete interests” (parentheses added). The plaintiffs were arguing that, in failing to carry out Environmental Impact Assessments (EIAs) covering the potential climatic impact of emissions generated by projects they support, OPIC and Ex-Im were in breach of the National Environmental Policy Act of 1969.

This ruling does not, of course, open the doors for anyone with a flooded cellar to file suit against an oil company for damaging the climate. Deciding a motion for summary judgement is essentially over matters of law (“is there a genuine issue for trial?”) and does not require a comprehensive evaluation of the evidence. Moreover, the issue in this particular case was essentially procedural: should the impact of greenhouse gas emissions on climate be included in an EIA of any project involving the extraction and use of fossil fuels? Even if the court were eventually to rule that it should, this would only imply that assessing the impact of fossil fuel emissions on climate might affect decisions on whether or not such a project should go ahead. It does not prejudge the outcome of the EIA itself. Nevertheless, the ruling sets out some important precedents and illustrates the hurdles that would have to be overcome by anyone who feels they have been adversely affected by climate change if they were to seek redress through the courts.

On the central matter of whether the plaintiffs had “standing” to bring their case, the court had to determine whether injuries attributable to greenhouse-gas induced climate change were “actual or imminent, not conjectural or hypothetical”, “traceable to the challenged action” and “likely to be redressed by a favourable decision.” Being concerned about the fate of the polar bears, or a gradual rise in global mean temperature, is not enough: the plaintiffs had to argue, for example, that it was reasonably probable that climate change would have a significant negative impact on the water supplies of the cities of Boulder, Arcata and Oakland (three of the plaintiffs in the case) relatively soon. 

On the issue of traceability, emissions directly or indirectly attributable to projects supported by OPIC and Ex-Im were alleged to comprise at most 8% of global emissions in 2003, yet the court was satisfied that making this kind of contribution to the problem was potentially sufficient to establish traceability. This is important on two counts: first, indirect emissions, meaning the greenhouse gases resulting from the use of fossil fuels produced by OPIC and Ex-Im supported projects, even though these were not burnt by the projects themselves, were deemed relevant. The issue of whether responsibility for the impacts of the use of fossil fuels applies all the way up and down the product chain clearly has profound implications: although around 80% of current emissions are traceable to products produced, sold or used by only around 20 major corporations, tracing every car-driver or cow-owner on the planet is clearly unfeasible.

Second, the court was evidently not concerned that the emissions in question comprised only a relatively small percentage of the problem. Again, this is important because several of the largest current fossil fuel producers are government agencies (the largest of all being the China Ministry of Coal) that are effectively beyond the reach of most civil jurisdictions, so even the most enterprising civil action would find it hard to identify defendants responsible for much of present-day, still less historical, emissions.

Redress was also straightforward in this case, because the plaintiffs were simply seeking “declaratory and injunctive relief”: no compensation, but a simple statement from the court that EIAs addressing the issue of climate change should have been undertaken by OPIC and Ex-Im, and should be undertaken in the future.

So, it was a small, preliminary victory: the case has yet to come to full trial, the stakes were not that high, and the field was heavily tilted in favour of the “victims” of climate change. Nevertheless, it is significant. Civil liability has always been something of a taboo subject in the global warming debate, but as the impacts of climate change begin to be felt, and the profits from the production and use of fossil fuels continue to roll in, it is unlikely to remain so.2

Most lawyers agree that the real test is yet to come: when someone files suit claiming that they have been adversely affected by anthropogenic climate change and seeking compensation from some of those who have profited from the production, sale or use of fossil fuels. The legal, political and scientific hurdles are considerable, but with the estimates of the gross negative impacts of climate change over the next few decades in the range of $100 billion per year, the stakes are equally high. 

One of the most interesting hurdles is establishing causation. In seeking compensation, a plaintiff would almost certainly have to demonstrate actual harm attributable to climate change: while a court might order an injunction to reduce an environmental risk, few courts would offer compensation for injuries that might not happen. This raises the fundamental distinction between weather and climate. In the words of Edward Lorenz, the father of modern chaos theory, “climate is what you expect, weather is what you get.” That is, climate is the expected weather, and its variability, for a particular time of year, given the driving forces and governing laws of the atmosphere and ocean system. We never observe the climate directly: we infer its properties by studying the weather.

In the 21st century, we might amend Lorenz’ epigram to read “climate is what you affect, weather is what gets you”. The impact of changing greenhouse gas levels on climate, such as the expected number of storms to occur in any given winter, is predictable, at least in principle. The impact of greenhouse gases on weather, such as when these storms actually occur, is not. Establishing a causal link between greenhouse gas emissions and changing weather risk is relatively straightforward, but it is weather events themselves, not the changing properties of the underlying climate “attractor,” that actually do damage. The overwhelming majority of adverse impacts of climate change over the next few decades will be due to weather events that might, at some level of probability, have occurred in a pre-industrial climate, but whose likelihood of occurrence may have increased because of climate change. 

For example, the European summer heat-wave of 2003 caused over $10 billion in damage and killed over 20,000 people. While that heat-wave was very likely unprecedented in at least 800 years, few would argue that it was actually impossible in the absence of human influence on climate. In a study published last year,3 we established that the net effect of past emissions of greenhouse gases and other atmospheric pollutants very likely increased the risk of such a heat-wave by at least a factor of two, probably more like a factor of six to ten. The factor of two is significant: that is the level at which a court might conclude that the victims were entitled to compensation from those responsible.4 If this had been a toxic chemical spill or an unexpected side-effect of a drug, the courts would surely already be involved, even in litigation-shy Europe. 

As the costs of Hurricane Katerina continue to mount, many are asking whether, and how much, human influence on global climate may have contributed to this disaster. As in the case of the European heat-wave, it will always be impossible to prove beyond reasonable doubt that “but for” past greenhouse gas emissions this hurricane would not have occurred. Hurricanes have occurred in this region since time immemorial. Yet in most civil jurisdictions, the law takes a more flexible approach to matters of causation. In the United Kingdom, for example, a “material increase in risk” may be considered the appropriate test to apply. Hurricane Katerina developed when sea surface temperatures in the Gulf of Mexico were exceptionally high. Links have already been established both between these temperatures and hurricane destructive potential5 and between greenhouse gases and rising sea surface temperatures. So while most scientists would argue it would be premature to blame this particular hurricane on climate change, is not inconceivable that the science of attribution may mature sufficiently in the next few years to lead a court to conclude that greenhouse gas emissions have indeed caused a material increase in hurricane risk. For the officers and shareholders of producers and vendors of fossil fuels, it is a sobering prospect.
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